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ATTORNEY, for TAXPAYER A, doing business as TAXPAYER B.

SYNOPSISSYNOPSIS

This cause came on to be heard following a Retailers'

Occupation/Use Tax audit performed by the Illinois Department of Revenue

(hereinafter the "Department") for the period of July 1986 through June

1989 upon TAXPAYER A, doing business as TAXPAYER B (hereinafter the

"Taxpayer").  As taxpayer did not agree with the proposed findings made

by the Department auditor after his audit of the company's books and

records, an assessment was issued whose timely protest by taxpayer

culminated in this contested case.  At hearing, taxpayer contested only a

portion of the assessment liability, specifically the tax established upon

the revenue it received for a rigging/prep charge that it billed its

customers upon the sale of bass tracker boats.



At hearing, TAXPAYER A, the taxpayer, testified and referenced

their 19 exhibits, many of which are the carbon copies of certain of his

sales transactions. (Taxpayer Ex. Nos. 1-14)  Counsel and TAXPAYER A both

acknowledged that while the auditor established liability on several

items, the only one they are still contesting is the "Prep" issue.  This

contested tax amount is calculated to be $3,925.99.  (Tr. pp. 10, 66-67;

Taxpayer Ex. No. 19)

After reviewing the complete transcript of record including all

documents admitted therein, I recommend the issue be resolved in favor of

the Department and the liability be upheld.

FINDINGS OF FACTFINDINGS OF FACT

1. Taxpayer conducted business operations in Illinois as a

retailer during the audit period by selling trailers and

boats, including bass trackers, to individual end users for

fishing and water skiing purposes.  (Tr. p. 12; Dept. Ex. No. 2)

2. The taxpayer charged a rigging/preparation fee to

customers on each sale of a bass tracker boat.  This "prep

fee" was for the final work taxpayer performed on the boat

such as installing the engine or an accessory.  Taxpayer was

mandated by manufacturer requirements to charge the prep

fee. (Tr. pp. 27-30, 34-35, 58; Dept. Ex. No. 2)

3. The taxpayer listed the rigging/preparation fee it billed

customers on its invoices and did not collect or remit tax on

the fee.  The customers did not initial or sign the invoices.

(Taxpayer Ex. Nos. 1-14; Dept. Ex. No. 2, Auditor Comments)



4. Pursuant to statutory authority, the auditor did cause to be

issued a Correction of Returns and this served as the basis

for Notice of Tax Liability (NTL) No. F-902167 issued by the

Department on June 5, 1990 for $10,758.00 tax plus statutory

interest and penalty.  (Dept. Ex. Nos. 1 and 3)

5. The Department's prima facie case was established through

the introduction of its corrected return into evidence.  (Tr. p.

8; Dept. Ex. No. 1)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

Section 2 of the Retailers Occupation Tax Act (ROT Act) imposes a

tax upon persons engaged in the business of selling tangible personal

property at retail.  This tax is imposed upon the privilege of engaging in

the occupation of retailing and is measured by a percentage of the gross

receipts received by the retailer from such sales.  See 35 ILCS 120/1 et seq.

Section 1 of the ROT Act (35 ILCS 120/1) defines "gross receipts" to mean the

total consideration received for a sale, valued in money, without any

deduction on account of the cost of the property sold, the cost of

materials used, labor or service cost or any other expense whatsoever,

and this statutory provision has been restated by the Department in 86

Admin. Code, ch. I, Sec. 130.410.

I find the "prep" charges received by taxpayer to be part of his

gross receipts from the sale of the boats.  Accordingly, they are subject

to State and local Retailers' Occupation Taxes.  I recommend this portion

of the liability remain in the final assessment along with the other

liability that taxpayer no longer contests.



Taxpayer testified that the prep fee is for labor and should not be

taxed.  However, as noted above in applicable statutory and regulatory

provisions, no deduction for labor is authorized when computing the total

selling price or gross receipts upon which the tax is based.

The auditor explained in his Auditor Comments report that he

assessed the prep fees because he determined taxpayer had not

separately contracted for these fees with his customers, as referenced in

86 Admin. Code, ch. I, Sec. 130.450.  (Dept. Ex. No. 3, p. 3)  While I agree with the

auditor's conclusion, I have doubts whether a separate contract would be

possible here as these prep fees are mandatory charges (Tr. pp. 34-35, 58;

Taxpayer Ex. No. 15) not subject to negotiation between the parties, and

they are always assessed on sales of bass tracker boats for at least

the drilling of the holes for the motor which entails similar work even

when a boat gets a different size engine.  (Tr. pp. 29-30)

Assuming arguendo that the prep fees are capable of being subject

to a separate contract, the record does not provide support for the

existence of a contract.  While taxpayer offered evidence regarding its

billing practices through introduction of several carbon copies of

invoices, none of these are initialed or signed by the customer to indicate

the customer was agreeing to a separate charge for installation of the

motor or accessories.  Counselor Mitchell correctly points out that the

court in Terrace Carpet Co. v. Dept. of Revenue, 46 Ill. App.3d 84, (Second

Dist. 1977) noted that the method stated in the Department's regulations

does not comprise the only method of proving an agreement between the

taxpayer and his customers.  While I do not dispute this, I cannot agree

with counsel that taxpayer's billing method shows this to be a separate

charge.  Taxpayer testified that while the customer did not sign the



invoices, there was a work copy or white top copy that the customer

signed.  (Tr. p. 59)  This testimony that a white top copy was signed

contrasts with the condition of the lower pink or yellow invoice carbons

submitted at hearing (Taxpayer Ex. Nos. 1-14) as the carbons would

presumably show the impression of the signature from the top sheet, but

they do not.  The top or work copies were not produced by taxpayer at

hearing and taxpayer's failure to produce his records in their totality

suggests a negative inference that production of the records by

taxpayer would have been adverse to his position.  Smith v. Dept. of

Revenue 143 Ill. App.3d 607, 613 (Fifth Dist. 1986)  Not a single customer

testified at the hearing to support the contention of taxpayer and there

is not any credible evidence in this record to support the existence of a

separate contract.

In summary, I find the taxpayer has not overcome the prima facie

case of the Department, and I recommend the NTL stand as issued.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department finalize NTL No. XXXXX in its entirety and issue a Final

Assessment.

                                                                                    
Karl W. Betz
Administrative Law Judge


